15 February 2008
Nicky Blackman

Ministry for the Environment

PO Box 10362

Wellington

Dear Nicky

Summary paper on proposed EEZ legislation – follow-up from workshops
1. Thank you for the opportunity to participate in the recent workshops on proposed legislation for managing activities in the EEZ.   These comments summarise our feedback on the workshops. 
Purpose of the legislation
 

2. We agree with the overall proposal that the new legislation “fill the gaps” in the law to ensure that the adverse effects of all activities outside the territorial sea are managed.  
3. In our view therefore, the purpose statement needs to reflect the fact that the legislation is designed to regulate activities and to manage their impacts, rather than manage the marine environment for its own sake.  While there was much discussion at the workshop about the purpose statement, we are not yet comfortable with the wording contained in the two options that were discussed.  We consider the scope needs to be clearly limited to managing the effects of new activities that are not yet subject to regulation.  
4. In addition, we are concerned that the use of the words “preserve and protect” have come to have a particular meaning in the New Zealand context.  Here the terms “preserve and protect” are often taken to mean that resources should be locked up and prevented from being used.  For example under the Conservation Act, “conservation” means “the preservation and protection of natural and historic resources for the purpose of maintaining their intrinsic values, providing for their appreciation and recreational enjoyment by the public and safeguarding the options of future generations”.   In this case, these words are about non-use values rather than managing the effects of activities.  It is likely that any contested decisions would be looked at based on the general New Zealand legal framework and the meaning above attributed to those terms.
5. We note that option two provided in the discussion paper reads:

(a) to protect and preserve the environment by regulating the environmental effects of activities in the EEZ and extended continental shelf of New Zealand, and 
(b) to provide for environmentally sustainable uses of the EEZ and extended continental shelf.

We are concerned at the suggestion made by some participants at the workshop that the words “…by regulating the environmental effects of activities in the EEZ and extended continental shelf of New Zealand…” be removed from subsection (a) of option two.  This would have the effect of removing the relationship between activities and the need to manage their effects on the environment and suggest that the marine environment should be managed for its own sake.  This then steps into the same ground as the Government’s Marine Protected Areas policy, which aims to preserve representative areas to protect biodiversity as an end in itself. 
6. The proposal to include rules to protect special habitats (such as seamounts) is similarly problematic because it seeks to manage biodiversity issues that are the current domain of the Marine Protected Areas policy and in particular the stalled Marine Reserves Bill.  In this context the proposed EEZ legislation would expand its purpose beyond filling legislative gaps or enabling new activities effects to be regulated.  Te Ohu has objected to the use of the Marine Protected Areas policy (and potential legislation) to manage biodiversity and as a result allocate space for non-use values as this is the domain of the incomplete Oceans Policy. 
7. We recommend that the purpose of the new legislation be shaped along the following lines – more consistent with the purpose of the Fisheries Act: 
The purpose of this Act is to provide for the utilisation of natural and physical resources of the EEZ and extended continental shelf while ensuring sustainability.

Under this Act

Ensuring sustainability means – 

(a) maintaining the potential of natural and physical resources (excluding minerals?) to meet the reasonably foreseeable needs of future generations

(b) avoiding, remedying, or mitigating any adverse effects of activities on the marine environment.

Utilisation means using and developing natural and physical resources to enable people to provide for their social, economic, and cultural well-being.

8. Ultimately, if the words “preserve and protect” are to be included in the purpose, we would want to see specific tight definitions developed for them in the context of activities within the EEZ to ensure they are not interpreted in the same way as they are commonly used elsewhere in the New Zealand context.
Treaty issues

9. We support the Government’s decision to provide for input and participation of iwi on the development of policy, rules and subsequent consents and to require decision-makers to act consistently with the provisions of Treaty settlement legislation (as under the Fisheries Act).   As discussed,  the legislation could contain a clause similar to section 5 (b) of the Fisheries Act, which refers to the requirement for decision-makers to act in a manner consistent with the provisions of the Treaty of Waitangi (Fisheries Claims) Settlement Act 1992.  Alternatively it could contain a clause along the lines of “nothing in this Act shall affect existing Treaty Settlements.”   We support this kind of wording. 
10. Consultation procedures within the Act, and processes to assess the effects of new activities on customary commercial and non-commercial rights of iwi (both at the policy and consent level) would be necessary to support this requirement (see later comments).
11. Aside from the above, we also recommend that the legislation make reference to the Treaty itself – given that the Crown’s Treaty obligations extend beyond existing settlements.  We note that other legislation such as the Conservation Act, the Resource Management Act and the Crown Minerals Act make similar reference.  We consider that a requirement on decision-makers to “give effect to the principles of the Treaty of Waitangi [Tiriti o Waitangi]” would be a minimum to protect any future settlements.  However more specific mention of existing Settlements (or a schedule of those settlements) would give more explicit protection to them.  Alongside this Treaty reference we consider that an assessment of the cumulative effects of activities in the EEZ on those settlements be developed to ensure that collectively those activities do not trigger a threshold beyond which mitigation is required.  .

12. We concur with the view of other participants at the recent iwi workshop who expressed the view that inclusion of such a reference in the “front end” of the Act would provide iwi with confidence that decision-making under the legislation would properly address their rights and interests and act as a discipline on decision-makers as they implement more detailed procedures contained within the legislation.  Where any decision is required the decision maker will be required to ensure that the decision is consistent with the purpose and Treaty obligations of the Act. 
13. As discussed, we also support the inclusion of a reference – similar to that contained in section 6 (e) of the Resource Management Act, to the “relationship of Maori and their culture and traditions with their ancestral lands, water, sites, waahi tapu and other taonga”. 
Fisheries issues

14. We support the decision to leave the management of the environmental effects of fishing outside the new regime.  Those effects are already managed under the Fisheries Act 1996.  

15. We assume that the decision that the legislation “address the cumulative effects of all activities including fishing” means that decision-makers should be informed of the impact of a new activity on the environment in light of the impacts of existing activities such as fishing on the same environment ie take the cumulative impact of existing activities and consider whether the environment can still perform adequately if you then add the proposed activity.  We seek your written confirmation of this.  We can see no logic in any other approach.  One of those other options would be that a decision –maker would allow a new use if he or she thought mitigation measures could be imposed on both the new use and existing uses.  Such an approach would be unacceptable - it would impose new additional costs on existing users with those costs arising not from any lack of adequate action on their part, but as a result of new activity.  It would likely harm the economics of their business.  It is for these reasons that it is not included as an available mechanism in the Resource Management Act – the underlying model for your work. We assume that references made in paragraph 91 to regulating fishing methods and not fishing quota have been made in error.  If not, then we would object to any attempt at managing fishing (including methods) through this policy or any resulting legislation. 
16. Assuming we have interpreted the decision correctly – that all forms of fishing activity continue to be managed under the Fisheries Act - then under the EEZ legislation, decision-makers would be required to take into account the cumulative effects of all existing activities on the environment (where relevant) before deciding to approve a new activity.   

17. Ultimately – the new regime needs to work alongside the others and so information sharing, a common information base and classification etc will need to be used.   Questions of scale and intensity of the impact of activities will be relevant, along with the need to assess impacts in the wider context.  The decision-maker would need to have an understanding of current activities and their impacts in order to establish thresholds for new activities enabled under the new legislation and therefore some form of joint process would be needed to bring information together.  For example a particular activity may be defined as discretionary under the new rules because acceptable levels of impact have already been reached.  Thus approval may be contingent - amongst other things - upon a successful negotiation with existing users who may already have been allocated the total share of impact.   

Environmental principles

18. Some of the matters listed in paragraph 14 of the overview paper could be incorporated into the purpose statement, for example by including them in a definition of “ensuring sustainability”.  For example we have proposed the concept of avoiding remedying and mitigating adverse effects – listed as the third bullet – be part of the definition of “ensuring sustainability”. 
19. We don’t believe that the requirement to “recognise and provide for the integrity of ecosystems, ecosystem functioning” and so on is consistent with the intent of this legislation.  These words could be taken to require the kind of active management of the marine environment that is not intended here.  While at the workshop there was much discussion about “ecosystem based management”, these are matters that can be “taken into account” – drawing on the best available information – as lack of information means they cannot be actively provided for.

20. As far as cumulative effects are concerned, again this is a matter that can not be managed comprehensively under this legislation as it does not regulate all activities – so the word “managing” should be deleted from the fourth bullet in paragraph 14 of the overview paper.  We suggest that decision-makers should have to “take into account” the cumulative effects of all activities on the receiving environment – placing on them an ability to consider the bigger picture before deciding to enable an applicant to create additional effects on the environment.
Other principles
21. We agree with the idea of information principles that incorporate a precautionary approach.  We also agree with comments in the paper that adaptive management and the precautionary approach be followed – we believe these should work together to manage information risks in a cost effective manner.  There would be little to be gained by spending large amounts of funds getting information that would not directly benefit management.  
22. We consider that the current wording of section 10 of the Fisheries Act is a good start, considering that fisheries decision-making also takes place with reference to the EEZ.  The legislation could thus require:

All persons exercising or performing functions, duties, or powers under this Act in relation to the utilisation of natural and physical resources of the EEZ and continental shelf or ensuring sustainability [protecting and preserving the marine environment] shall take into account the following information principles:
(a) decisions should be based on the best available information 

(b) decision makers should consider any uncertainty in the information available in any case;

(c) decision makers should be cautious when information is uncertain, unreliable or inadequate
(d) the absence of, or any uncertainty in, any information should not be used as a reason for postponing or failing to take any measure to achieve the purpose of this Act.

23. Subsection (d) in particular enables a decision-maker to approve a proposal within an adaptive framework: on the one hand enabling utilisation to take place in a cautious way and setting conditions that enable review and adjustment – designed to ensure sustainability.
24. We don’t believe there should be provision for “objectives” as such.  Some of the matters listed could really be aspects of the overall purpose (such as economic, social and cultural well-being, health and safety and so on).  Improving knowledge is something that should happen as part of the planning and consent process.  It will happen over time as the overall purpose the Act is given effect.    When it comes to “vulnerable and significant areas” it is important to remember that this legislation would ensure that any adverse effects on such areas on activities regulated under it would be avoided remedied or mitigated – they would not be actively “protected” for their own sake.  
Effects on existing users

25. This is an issue that needs to be more clearly provided for in the purpose and principles of the Act.  Indeed, it is necessary – if the interests of iwi under the Fisheries Settlement are to be protected – that the effects of new activities on existing uses such as fishing are adequately assessed.   


26. In addition, we do not believe that it is the Government’s role to decide on which use has best value – rather it should be left to the parties to agree on a means of avoiding, remedying or mitigating any adverse effect on an existing user.  
27. As we suggested in our submission, a suitable mechanism is the Undue Adverse Effects (UAE) test under the Fisheries Act that applies when aquaculture rights are being granted under the Resource Management Act.  That statute requires the Ministry of Fisheries to decide whether a threshold of adverse effects on existing users has been reached.  

28. In the event that a proposed new activity is deemed to have a UAE on fishing, the applicant can only proceed if agreement is reached with the affected parties (i.e. quota owners).  To reduce hold-out, that legislation requires agreements to be made with 90% of quota owners and to reduce transaction costs, applicants can work through Commercial Stakeholder Organisations (CSOs).  However we do not consider it appropriate that other non-settlement quota owners could dictate what level of attenuation is acceptable from a Fisheries Settlement perspective.  We would therefore expect to see any provision requiring a threshold of at least 90% of all quota owners as well as at last 90% of all settlement quota. 
Functions and duties of decision-makers

29. We have no objections to the functions and duties set out in the overview paper for the Minister and Ministry for the Environment or Maritime New Zealand.   The only matter we would like to add is a potential role for the Minister and/or Ministry of Fisheries in assessing and advising on whether any existing fishing activity will be subject to an adverse effect as a consequence of a proposed new use.
30. In addition, as we proposed in our submission, we believe that a Minister – as Treaty partner – should be responsible for approving rules. 
Policy statements, plans and rules

31. In general we have no problem with the concept of policies plans and rules.  We believe that provision for them should be made in the legislation – whether or not their preparation is mandatory or discretionary.  As such we do not support the suggestion in paragraph 33 that plans might be non-statutory and that they could therefore potentially deal with “matters outside the scope of the purpose of the EEZ legislation”.  We do not see what purpose such a plan would serve when it cannot be given effect under this legislation.  If they were outside the scope of the legislation what legal authority would Government have to give effect to any decision?
32. One of the matters that policies, plans and rules should be able to address – in addition to environmental effects – is effects on iwi rights under the Fisheries Settlement (as well as other existing rights holders).  Moreover, iwi management plans and fisheries plans should be taken into account in the development of policies and rules.
33. As far as rules are concerned, we think it important that in the case of activities that are “permitted”, potential effects on existing users would already have been identified.  In the case of individual consents – relevant existing users should at least be notified of a new activity (what is relevant will depend to some extent on the nature, scale and location of the new activity). 
Environmental Impact Assessments

34. Environmental impact assessments should also include a cultural impact assessment and also identify potential effects on existing users.  
Consultation/input and participation by iwi

35. With the hierarchy of policies, rules and consents envisaged by the new legislation, and assuming that policies and rules are developed, the greatest involvement of iwi would most likely be at the policy level.  At that level, iwi could then decide on what circumstances and to what extent they may need to be involved in the development of rules and consents.  In the absence of polices or rules, we would expect greater involvement at the consent level.   Ultimately, processes for input and participation should work to provide incentives for applicants to go to the right people to get required information but should also provide a transitional period for the new system to bed down and allow iwi to develop confidence with the system of thresholds and notifications. 
36. As you will be aware, with all iwi receiving deepwater quota, there are 57 iwi organisations representing iwi who could potentially be affected by new activities in the EEZ.  These organisations are recognised under the Maori Fisheries Act 2004 for the purpose of the Fisheries Settlement (see Schedule 4 of the Act).  In our view, these organisations provide the most appropriate starting point for engagement with iwi in general.  We also believe that given the role of Te Ohu Kaimoana to protect and enhance the interests of iwi and Maori in fisheries, fishing and fisheries-related activities (see s 35 (1) (b) of the Act), we should also be included as participants in any consultation process.
37. You will also be aware that there are a number of individual iwi who have settled Treaty grievances with the Crown and in so doing have developed relationship protocols for consultation, and in some instances decision making, with the Crown.  Where such settlements exist we would expect those processes be followed in conjunction with further provision that is made to accompany EEZ regulation.  
38. There is a range of structural options that could be provided for the input and participation of iwi/Maori on decision making bodies.  Some of  these include:

· Participation on the decision-making body especially if decisions are to be made by a Board

· Participation on a multi sector/interest sub-committee that makes considers a range of issues and makes recommendations to a Board.

· Participation on a sub-committee especially dedicated to considering Treaty issues and making recommendations to a Board. .

39. In all cases, it would need to be made clear how far participants are appointed as “experts” rather than representatives.  In addition we believe that in the case of the first two examples, at least two participants should be on a multi-sector board rather than one.   It is too easy for the views of one Maori participant to be overwhelmed within a larger group. 

40. As discussed at the workshop, there are a number of models that have been used to involve iwi in decision-making processes.  The Iwi Aquaculture Steering group is one approach that was useful to gaining iwi input into the aquaculture reform.  In that case, a steering group of interested iwi representatives debated options for aquaculture reform that would recognise the interests and rights of iwi.  This group was supported by a working group, consisting of “technicians” or experts in the area of aquaculture policy – who could bring information and options to the group for consideration, as well as ensure that information was distributed to all iwi organisations for information and comment.  Such a process, if established under the new regime, would need to be resourced.
Rents and royalties

41. Some participants at the workshop put forward the idea that “rents” should be used to fund research into the marine environment.  We have some concerns about this statement as it stands. 

42. The purpose and basis for rents and royalties has not been clarified and we do not believe this is a matter the legislation should address until wider issues of ownership have been addressed.  For one thing, it appears to us to be inappropriate for the Crown to charge a rent when it is not an owner.  This then leads to the question of what the purpose of a charge would be.  If it is to compensate the public for adverse effects – the Act should already have ensured that any adverse effects have been avoided remedied or mitigated.  We recognise that research required to monitor the effects of an activity could appropriately be funded by the relevant resource user.  However if a mechanism is required to fund new research into the marine environment, such research is of public interest and should be funded by the Government.  

I will be returning to my studies at the end of next week.  If you have any questions concerning these additional comments after then, please do not hesitate to contact Tania McPherson or Laws at this office. 

Naku noa, na

Kirsty Woods
