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Submission on Improving Regulation of Environmental Effects in New Zealand’s Exclusive Economic Zone

The Ministry for the Environment (MFE) released a consultation document on Improving Regulation of Environmental Effects in New Zealand’s Exclusive Economic Zone in early August 2007. This submission, in response to that discussion document, is from Te Ohu Kai Moana Trustee Ltd (Te Ohu Kaimoana) in its role as corporate trustee of Te Ohu Kai Moana Trust and Takutai Trust. 
We circulated our draft submission to iwi and Maori Fishing Companies.  This submission therefore takes into account the common concerns of iwi/Maori.  It does not however seek to undermine any submission that you may receive from individual iwi or any iwi collectives. Nor does it remove any obligations on the Ministry for the Environment (MFE) to consult with iwi/Maori and other stakeholders in the appropriate fashion. In addition to this we have also participated in the development of the SeaFIC submission which we generally support. We have not attempted to provide a comprehensive response to all the issues and questions raised in the discussion document but have restrained our comments to the areas that are of most relevance to this organisation. 
We understand that the proposals to regulate activities in the Exclusive Economic Zone (EEZ) are a continuation of the work that was progressed as part of the Oceans Policy. Iwi and Te Ohu actively participated in the Oceans Policy process and there was significant work undertaken to ensure that Maori rights and interests were incorporated into the final stages. We have enclosed a copy of our Oceans Policy submission for your consideration in addition to this submission. 
In summary the current proposals seek to create a regulatory regime (based on components of the RMA) that will consistently assess environmental effects (including cumulative effects) of activities in the EEZ, in particular, for new activities such as mineral prospecting, disposal of waste in the EEZ and deep-sea aquaculture. 
This submission sets out background material to clarify our interests and then focuses on the key concerns that we have in relation to the proposed changes. We attempt to propose solutions to these concerns. 
Te Ohu Kaimoana has responsibility for two Treaty Settlements

Te Ohu Kai Moana trust was established under s.31 of the Maori Fisheries Act 2004.  The purpose of Te Ohu Kai Moana Trust is to advance the interests of iwi individually and collectively, primarily in the development of fisheries, fishing, and fisheries-related activities, in order to:
· ultimately benefit the members of iwi and Maori generally

· further the agreements made in the Deed of Settlement and to assist the Crown to discharge its obligations under the Deed of Settlement and the Treaty of Waitangi and
· contribute to the achievement of an enduring settlement of the claims and grievances referred to in the Deed of Settlement.

In carrying out its role, Te Ohu Kaimoana works actively with iwi organisations who have received, or who will receive fisheries assets under the Settlement.  We also work actively with the wider fishing industry and participate in industry organisations to protect the interests of iwi and Maori as the beneficiaries of the Settlement.

Te Ohu Kaimoana is the trustee for assets to be allocated to iwi under the Fisheries and the Aquaculture Settlements.  Under the Maori Fisheries Act 2004 (MFA), Te Ohu Kaimoana must administer the fisheries assets in accordance with the following additional matters set out in sections 34 and 35:

· manage on a transitional basis, collectively or separately as Te Ohu Kaimoana considers appropriate, the settlement assets to be allocated to an iwi, until they are transferred to the Mandated Iwi Organisation (MIOs) of the iwi and

· in relation to fisheries, fishing and fishing-related activities, act to protect and enhance the interests of iwi and Maori in those activities.

Te Ohu Kaimoana is also the trustee for Settlement assets that will be created under the Maori Commercial Aquaculture Claims Settlement Act 2004 (the Aquaculture Act).  Takutai Trust is the trust that will hold assets from the aquaculture settlement.   Under section 35 of the Aquaculture Act, the Trust’s purpose is to:

· receive settlement assets from the Crown or Regional Councils

· hold and maintain settlement assets on trust to iwi aquaculture organisations

· allocate settlement assets to iwi and

· facilitate steps by iwi to meet the requirements for the allocation of settlement assets.
Both the Fisheries and Aquaculture Settlements are set out in statute to be “full and final’.  In the case of the Fisheries Settlement, Iwi/Maori will always hold commercial settlement assets - while there is an ability to sell within the ‘iwi’ pool, there is a legislated bar on selling to a broader market.  A final settlement has responsibilities for both parties to the Settlement – for it to have enduring value, both partners must make efforts to advance the agreements that were the basis of the Settlement. In the case of the Fisheries Settlement that was for enduring rights to fish based on sustainability.  Te Ohu Kaimoana and iwi consider that the Crown has ongoing responsibilities (as spelt out by the Courts) to provide active protection to the Settlement and not impose policies that would devalue the Settlement.  This does not mean that there can be no change but it does mean that change is only justified if it is needed to achieve sustainability of fisheries.  In the absence of such a justification, explicit agreement by iwi to redress is needed before there can be any attenuation of a Settlement.
The Fisheries Settlement provides iwi with fisheries assets and management rights

The Deed of Settlement and the Treaty of Waitangi (Fisheries Claims) Settlement Act 1992 settled Maori claims to fisheries resources by:  

· allocating commercial fisheries assets to Maori - including access to quota as it enters the Quota Management System (QMS),and cash to help purchase quota and shares

· providing for customary non-commercial fisheries - including both recognition and provision for non-commercial use and management practices and

· providing for input and participation by Maori in the management and conservation of New Zealand’s fisheries resources. 
During the development of the Fisheries Settlement the Court decided that Article II of the Treaty, with respect to fisheries, meant:

· iwi/Maori customary rights included both commercial and non-commercial components (i.e. they were not limited to inshore sustenance for local communities) and
· for commercial this was not limited to past catch or practices – it included a developmental right. 

As a result the Crown and Maori reached agreement (eventually) on the Fisheries Settlement. This included:

· 10% of all fisheries managed under QMS in 1986 (Pre Settlement Assets)

· 20% for all new fisheries brought under QMS post Sept 1992 (Post Settlement Assets)

· cash (to buy half share of Sealords)

· regulations to allow non-commercial customary use and management rights and
· specific responsibilities for the Crown to consult with Iwi/Maori over management and any proposals to change management measures. 

Note that in all cases the agreed extent of the interest was not restricted to the territorial sea - it was over at least the EEZ for both commercial and non-commercial rights.  The Crown also agreed that iwi/Maori would receive 20% of quota for any highly migratory species caught beyond the EEZ but managed under New Zealand QMS. To date the QMS has been bounded by the EEZ but in time this could extend out to include the extended continental shelf and beyond. With respect to particular interests in particular areas, allocation of the Fisheries Settlement now means that all 57 iwi recognised in the Maori Fisheries Settlement have commercial deepwater quota.  This quota is generally caught below 300m which means that this is generally outside the Territorial Sea and within the EEZ. The ability to manage for customary non-commercial purposes is also allowed within the entire EEZ – it is not restricted to only management within the territorial sea
. This means iwi/Maori have explicit rights guaranteed through the Settlement that extend across the EEZ. Any proposals that could impact on those rights need to take account of those rights and must avoid, remedy or mitigate any adverse effects on them. 

While Te Ohu Kaimoana’s interests focus primarily on the commercial assets created by the fisheries settlement, we consider it essential that the commercial and non-commercial aspects of the settlement are implemented in a cohesive fashion.  

The Aquaculture Settlement provides iwi with guaranteed access to water-space identified for aquaculture

The Aquaculture Settlement Act provides a full and final settlement of Maori commercial aquaculture interests since 21 September 1992.  The settlement provides iwi with assets equivalent to 20 percent of the water-space rights created in coastal waters since September 1992.  This can be provided in two ways:

· water-space rights for 20 percent of all “new” space created and
· an equivalent of 20 percent of “pre-commencement” (existing) space, that is, space created for marine farming since September 1992 under the previous legislation.

Under this Settlement Act, regional councils in providing for aquaculture activities must by public notice identify 20 percent of new space that is transferred to Te Ohu Kaimoana.  We have a duty to allocate and transfer the authorisations to the iwi of the region, once iwi have agreed on the method of allocation of Aquaculture Settlement assets.  

Te Ohu Kaimoana’s view is that aquaculture is part of the future of Maori in the seafood sector.  Aquaculture provides a further opportunity for iwi to take an active part in the seafood industry and to concentrate their efforts on activities that will provide them with the greatest overall benefit. 
When legislating for the Aquaculture Claims Settlement Act the Crown noted that it was just for aquaculture in the territorial sea; it did not address or prejudice any iwi/Maori aquaculture rights in the EEZ.   The determination of those interests was for subsequent agreement.  Proposals to approve activities within the EEZ based on consideration of their environmental impacts should not directly or indirectly preclude the ability to reach such agreements.

Te Ohu Kaimoana’s Key Concerns

Our over-riding concern is to protect the Fisheries Settlement.  We do not consider that the approach has given explicit consideration of Treaty issues and does not take proper account of the Fisheries and Aquaculture Settlements.  

We have summarised this into three key issues:
1. There is no high level recognition of the Treaty of Waitangi or the Fisheries Settlement to guide decision-makers 
2. The Fisheries Settlement could be eroded by proposals to have an additional mechanism to manage the environmental effects of fishing in the EEZ and
3. The Fisheries Settlement could be eroded by the proposals that allow the decision-maker to trade off existing use rights (including perpetual settlement rights) for new applications. 

We consider that all the issues above have important ramifications for public policy in NZ and that the issues highlighted in 2 and 3 will equally affect other rights holders.

1.  No high level recognition of the Treaty of Waitangi or the Fisheries Settlement 
There is no evidence that this policy has taken iwi/Maori rights or interests into account properly (either the Treaty of Waitangi, the Treaty Principles, the Fisheries or Aquaculture Settlements or individual Treaty Settlement obligations). 
Iwi/Maori continue to assert that Article II of the Treaty of Waitangi clearly acknowledged that they held ownership rights and agreed that these would be secured and guaranteed under the Treaty.  As is common with such matters, these issues do not disappear without specific agreement and explicit legislation.  
In the absence of any acknowledgement of Treaty settlement issues in the “Issues for EEZ Management” section of the discussion paper, it is predictable that the proposals that follow may not take a complementary or co-ordinated approach to existing management measures set out under domestic legislation related to Treaty settlements. 

Te Ohu recommends that along with international obligations, domestic obligations and responsibilities (including the Treaty and subsequent Settlements) must also be built into both: 

· the initial set of high level considerations when developing the policy and 

· the substance and structure of the final measures or options for consideration. 

This could be achieved by adding Principles to guide decision-making consistent with the Purpose. Such Principles should include statutory recognition of the need for active protection of Treaty Settlements. An example can be found in Section 5 of the Fisheries Act relating to both domestic and international obligations. 

2.  Fisheries Settlement could be eroded by an additional mechanism to manage the environmental effects of fishing in the EEZ
We don’t need any more attempts to duplicate regulating fishing – it is already done under the Fisheries Act 1996. 
The Quota Management System resulted in property rights and responsibilities. Iwi/Maori ultimately agreed to proceed with the QMS because of its key features – the rights were perpetual and based on sustainability.  This meant that Maori would always continue to have rights to fish and that all participants had the right incentives to take care of the resource and the wider environment that sustains it.  Iwi/Maori agreed that the quota rights that are the currency of the Settlement could be attenuated to ensure sustainability – but not for other purposes. 

The purpose of the Fisheries Act explicitly requires that fishing is regulated to ensure sustainability including avoiding, remedying or mitigating any adverse effects of fishing on the aquatic environment. 
While it is stated that it is not the preferred option, the document includes an option (page 10) that would regulate all activities in the EEZ (including fishing).  Te Ohu Kaimoana strongly rejects any proposal that attempts to also manage the effects of fishing on the environment within the EEZ. This rejection is because all adverse effects of fishing are already managed under the Fisheries Act in a comprehensive manner that does not erode the Fisheries Settlement.
The document also proposes that all activities (including fishing) could be regulated through rules (page 14) that apply to particular areas such as seamounts and benthic habitats. We disagree with this approach as fishing activities can be fully regulated at present under the Fisheries Act 1996.

In addition, the fishing industry has taken responsible steps to implement a Benthic Protected Areas programme – setting aside up to 30% of the EEZ to protect a range of habitats. 
The Government is currently in the process of implementing its Marine Protected Areas (MPA) Policy in the Territorial Sea. The objective of the MPA Policy is to:
“Protect marine biodiversity by establishing a network of MPAs that is comprehensive and representative of New Zealand’s marine habitats and ecosystems.”
Te Ohu Kaimoana disagree with the approach currently being proposed to implement this objective as we consider that the MPA policy already duplicates regulatory controls under the Fisheries Act to maintain biodiversity. 
We are therefore even more concerned to see that further controls may be implemented to constrain fishing activity if rules are created to regulate fishing activities in particular areas such as seamounts and benthic habitats. 

It is our understanding that the aim of this policy development is to fill the regulatory gaps that currently exists and to provide a more certain basis for investment in the EEZ for activities whose environmental effects are currently not regulated such as prospecting or exploration for oil, gas and minerals, aquaculture and power generation.  If this is correct then we wish to see this scope confirmed by limiting the controls to activities other than fishing. 

3.  Fisheries Settlement could be eroded by proposals that allow the decision-maker to attenuate / trade off existing use rights for new applications. 

The proposed statute appears to be modelled on the RMA.  That legislation makes both allocation and environmental management decisions.  In making decisions about activities in the coastal marine area, it decides who may gain the right to access and occupy space based on the position of the applicant in the queue when assessing impact/effects on the environment including other users viz 1st in, 1st served. 

For example: If I apply before my neighbour, my application is considered first and if it meets thresholds needed to result in a satisfactory level of effects on the environment, it is granted before there is any consideration of my neighbours’ application. When I apply, the impacts on existing users are considered:

· If the existing user has formal rights (e.g. a resource consent), they must still be able to fully exercise those rights when the new application is exercised). If this cannot occur and the existing user is against the new application it cannot proceed (i.e. new applications cannot compromise the terms of existing rights unless the existing right holder explicitly agrees)
· If an existing user does not have formal existing use rights, the decision-maker can determine what level of impact is acceptable when looked at from an overall welfare / benefit perspective. 

The RMA does not view rights created under the Fisheries or Treaty Settlement statutes as holding the same existing use rights status as those granted under the RMA even though these rights may be more benign than some granted under the RMA (e.g. discharges of contaminants). Fisheries Settlement rights appear to be recognised as holding only the same status as indirect users. This means they can be considered by the decision-maker but he or she can then decide what an acceptable level of attenuation of those rights will be when permitting a new activity to commence.

From a Fisheries Settlement perspective, this is unacceptable.  It is not for government without reference to its Treaty partner, or lesser levels of authority to decide to trade-off the ability to exercise Settlement assets for another subsequent activity.  
Te Ohu Kaimoana considers that any such decision should only be made by the holder of the Settlement assets, who would need to be satisfied that the applicant has avoided, remedied or mitigated the adverse effects of the new activity on the exercise of the Settlement to an acceptable extent. It is not intended that this would amount to an ability to simply veto a proposal or extract significant economic rent - this process would need to be disciplined and have appropriate dispute resolution procedures and appeal rights so that unreasonable hold-out is avoided.
However this proposed statute sets out an even less acceptable situation – not only for the Treaty Settlement but to all existing users.  It proposes that a decision-maker can trade-off existing use rights (including those granted earlier in time under the proposed statute) in favour of a new application. It proposes that the decision-maker will make this decision based on estimates of the net national benefits.  
Te Ohu Kaimoana strongly disagree with any notion of issuing EEZ consents using a decision rule that the “net national benefit of a proposed new activity could outweigh any negative effects on the environment and on existing users.”  

We have major concerns that this idea contemplates “net national benefit” being maximised by a decision-maker accepting a proposal that has, when in combination with other existing uses and restraints, significant negative effects on existing use rights including the Fisheries Settlement rights in the EEZ:
· First, the ability to trade-off existing use rights undermines the incentives needed for ongoing investment and environmental care by current rights holders – any investor needs to have certainty if they are going to forgo short-term gains and invest in the most efficient enterprise over the long-term.  If, as per quota rights, they are perpetual there is a very strong incentive to ensure that the resource and its environment is sustained.  The QMS with its perpetual rights were introduced as being the best mechanism to ensure sustainability of commercial fisheries.  It is the best tool because it provides incentives and disciplines for quota holders to work together for good fisheries management outcomes.  If however it is known that a current activity can be displaced at any time, not because it has not performed, but because another activity is perceived to provide greater benefit, the incentives change to propel a short-term focus.   For the Settlement to have value, all quota owners must believe that the system has integrity and that their rights will not be undermined or attenuated
· Second, with fisheries rights (that are the currency of the hard-won Fisheries Settlement) being included as one of the existing uses that could be negatively affected by a new activity, any decision to approve such an activity without the consent of the quota owners would erode the value of the Settlement and
· Third, because it does not exclude trade-offs that would adversely affect the Fisheries Settlement, it suggests that government considers that such Settlements may not be in the public’s best interest to maintain.  If so, this would signal to all parties involved in negotiating Treaty Settlements that “full and final” and “active protection” have vastly different meanings to the treaty partners.  We do not consider this to be desirable or constructive. 

Instead we propose that the components of the nation’s net benefits be clearly spelt out including safeguarding full and final Treaty settlements along with other critical concerns that must not be compromised in the issuing of new consents. 

Te Ohu Kaimoana considers that an improved regime would include the following components:
· the legislation would empower the decision-maker to make decisions based on sustainable development that would still result in acceptable environmental effects
· The decision-maker would not make trade-offs between the application and existing use rights where the impact of the exercise of any new consent, in combination with other existing consented activities and legislative restrictions, would exceed a threshold beyond which the exercise of Settlement rights would be unduly adversely affected

· The process would require the applicant to spell out the nature and extent of their proposed activities
· The process would provide this information to stakeholders including those holding Fisheries Settlement rights who would then have opportunity to make submissions setting out any concerns including their assessment of the impact of the applicant’s activities on the exercise of their rights

· Where the decision-maker decides that the level of impact from the proposed activity, in combination with other existing consented activities and legislative restrictions, would exceed a threshold beyond which the exercise of Settlement rights would be unduly adversely affected, the decision-maker will require that before any consent can be granted, the applicant must reach agreement with the affected parties on measures that would satisfactorily avoid, remedy or mitigate the adverse effects on the affected parties and
· The process would include incentives for the parties to “come to the table” such as inclusion of appropriate dispute resolution procedures and appeal rights so that unreasonable hold-out is avoided.
The model that Te Ohu Kaimoana considers best provides a suitable mechanism to appropriately recognise rights granted under other statutes is the consideration of Undue Adverse Effects (UAE) under the Fisheries Act that applies when aquaculture rights are being granted under the RMA.  
That statute requires the Ministry of Fisheries to decide whether a threshold of adverse effects on existing users has been reached. In the event that it has, the applicant can only proceed if agreement is reached with the affected parties (i.e. quota owners). To reduce hold-out issues, that legislation requires agreements be made with 90% of quota owners and to reduce transaction costs that Commercial Stakeholder Organisations (CSOs) can be used.  We would expect that a similar process would be required.  However, given their relative flexibility we do not consider it appropriate that other non-settlement quota owners could dictate what level of attenuation is acceptable from a Fisheries Settlement perspective.  We would therefore expect to see any provision requiring a threshold of at least 90% of all quota owners as well as at least 90% of all settlement quotas.  
If you have any questions concerning this submission please do not hesitate to contact me or Tania McPherson at this office. 

Naku noa, na

Craig Lawson

General Manager, Policy and Operations

Te Ohu Kaimoana Trustee Limited

Response to Specific Questions

Question 1.  Outcomes 

We want to see an outcome included that:

· Safeguards the integrity of the Fisheries and Aquaculture Settlements. 
We need to ensure that New Zealanders and decision makers appreciate that the maintenance and protection of such settlements are in the nation’s best interest. We support development but any attenuation of rights secured under settlement must be by agreement. 
We do not agree with using vague notions of “net national benefit” if it is to be used to outweigh Treaty Settlements obligations.
We prefer the outcome of “sustainable development” rather than sustainable management and this includes a need to “enable people” to provide for their social, cultural and economic well-being including being able to make their own trade-offs.
Question 2.  Problems 

No, we need to ensure that Treaty Settlement rights and obligation are properly recognised and dealt with. 
We have provided in the front of this submission proposals on how this could be achieved. 
Question 3.  Options
We agree with the need to act now to proactively consider the need for regulating new activities and filling key legislative gaps in the EEZ. 
We very strongly reject option 2 – developing an entirely new regime for managing all activities in the EEZ in the absence of a completed Oceans Policy. 

Question 4.  Approach 

Yes.
Question 5.  Purpose
We prefer the purpose of “Sustainable development” as opposed to “Sustainable Management”. 

We also agree with SeaFIC’s comments about the need for provision to “enabling people” as is the case in the Fisheries Act and the RMA.

We recommend that there could be some Principles to guide decision-making to achieve the purpose. Such Principles should include statutory recognition of the need for active protection of Treaty Settlements. An example can be found in Section 5 of the Fisheries Act relating to both domestic and international obligations. 
Question 6, 7 & 8.  Common rules for all activities
Thresholds for approval will be useful to avoid unnecessary costs on developers provided that the rules are set at agreed levels for all stakeholders.
We have reservations about creating a system that would enable “discretionary rules” to apply to specific areas even if only for new activities (including for benthic habitats or seamounts). It is also not clear to us how such discretionary rules would assist with assessing cumulative effects as suggested in paragraph 4.12 or 4.13. We would be interested to discuss this in more detail. 
We strongly object to any proposal that would seek to duplicate the regulation of environmental effects of fishing under this policy process.  

We have no idea of the specific regulatory costs involved. However it would seem reasonable to assume that a more tightly focused approach would lead to less costs then the alternative approach.
Question 9, 10 and 11.  Assessment of effects
While we agree with most of the matters set out in 4.19, there is also the need to consider explicitly the effects on existing users. 
Question 12.  Biosecurity

It appears ok but we can not comment without more detailed information on how these risks currently managed?
Question 13 & 14.  Co-ordination with other environmental regulation
Consultation is one practical way to encourage consistency and begin to consider cumulative effects in the absence of the Oceans Policy.  However whether it is the preferred mechanism will depend on the decisions on other aspects of the regime.

If the statute provides that: 

· existing users are consulted on all proposals and provided with clear information of the proposal by the applicant including its likely effects on their rights 

· existing users can provide the decision-maker with their assessment of the effects of the proposal on the exercise of their rights

· clear thresholds for undue adverse effects on existing users are included in the statute
· a requirement that the decision-maker not be able to attenuate existing use rights beyond that threshold 
· if that threshold is breached, before the consent can be granted the applicant and existing users must reach agreement between themselves (with appropriate dispute resolution procedures and appeal rights so that unreasonable hold-out is avoided) 
then consultation should be adequate. 

If however that set of measures can not be agreed to, we consider that a stronger requirement should be placed on Ministers.  We would suggest that for the Fisheries Settlement purposes the Minister of Fisheries would need to grant concurrence to any approval of the application.  His (or her) concurrence could only be given after considering the effects of the application, in combination with other existing consented activities and legislative restrictions, on the exercise of Settlement rights. If the Minister was satisfied that, in these circumstances, the application would not unduly affect the exercise of the Fisheries settlement rights, concurrence could be given. 
A concurrence system currently operates with the Conservation and the Fisheries Ministers in relation to Marine Reserves. We consider that this is an important safeguard. However this system has not always been effective in protecting our fishing interests under the fisheries settlement. We consider that this is because a balancing approach is taken to weigh-up the net national benefit and overwrite Treaty Settlement rights. Hence it is important from our point of view to ensure that those rights are protected at the highest level with no discretionary powers available to Ministers to overwrite them at their whim. 
It is important to assess cumulative effects.  We have reservations about the approach taken in para 4.26 to only applying the assessment to the effects on fishing activities in “that space”. Consideration needs to be given to the cumulative effects of all new and potential activities on fishing by the Quota Management Area. Our experience in the nearshore area has been that the “race for space” and subsequent encroachment upon the fisheries settlement is approaching a point where cumulatively the ability to have a sustainable commercial fishing operations may be in question. 

Question 15, 16 and 17.  Nature of EEZ consents
Te Ohu Kaimoana generally agrees with the proposed scope.  We would note however that in line with the scope should include the agreed conditions to avoid, remedy or mitigate the effects on existing users where:

· effects means adverse effects on the existing users interests in the EEZ and 

· agreed conditions means the agreement between the applicant and the affected existing users. 
Existing users rights and responsibilities should not be degraded or eroded as new activities develop.     
Question 18 and 19. Precautionary approach

We agree with the approach taken in the document.  The precautionary approach should be applied to decision-making in a way that allows activities to develop while managing:

· effects or the risks presented by effects and
· using cost effective measures to manage those risks/effects.
Question 20 and 21. Assessment of effects on existing activities
While we agree that the effects of new activities on existing activities should be included in the application process, we do not consider that the proposals for managing those effects are sufficient. 
As noted elsewhere we do not agree with an approach that would weigh all the effects and then decide if a consent should be issued on the basis of “greatest national benefit’ where that would result in an attenuation of the fisheries settlement rights without direct agreement between the applicant and iwi. 

Yes there should be redress – see our earlier comments.

Question 22, 23 and 24.   Consultation

The MFA recognises 57 Iwi whom all own quota in the EEZ. Though we have direct responsibilities to allocate and transfer the settlement assets, our purpose is to advance the interests of Iwi. That could include broader dimension in the EEZ. Therefore we would expect you to consult with us also as we can act as a contact point to help co-ordinate collective Iwi responses.

Our interests are outlined at the front of this submission in detail.
We would expect an open and transparent consultation process at both the policy development stage and during implementation. 
As we are an affected stakeholder we would expect to be consulted on establishing thresholds and rules. We also want to know what level of activity is taking place below any thresholds so we can monitor the potential for effect to become undue on our interests. We expect explicit information on each application that cuts through the thresholds. 

Applicants should pay for information to support their applications. We agree that the onus is on the applicant to demonstrate that they don’t have an adverse effect on our interests. 

Question 25 and 26 Cost Recovery
Yes we agree a cost recovery regime is appropriate for processing applications, administration and enforcement. 

Where additional research is required we consider that this should be clearly defined and specified and the applicant be given the option to either directly purchase that information according to what is specification themselves, or have the Crown directly purchase this information and cost recover.

With cost recovery two broad options appear available:

· Fisheries Act approach

· RMA approach


The Fisheries Act approach cost recovers where services are required of benefit to a harvester but services for the public good are not cost recovered.  The RMA approach is to recognise that these may be bundled and a low level of cost recovery is set across all services to reflect public good outcomes also being achieved. 

Question 27.  Do you think rentals and royalties should be charged for use of EEZ resources, and why?

It is not clear why this question is asked give the majority of questions are about minerals and the Crown Minerals Act already provides a regime for those. You will already understand that Iwi do not consider the question of ownership of mineral resources has been satisfactorily resolved between Treaty Partners. Therefore extending any regime beyond these could not be agreed to. It suggests issues of ownership, the subject of potential future Treaty Settlement, has already been predetermined. We find this unacceptable. 
Question 28.  Who should make final decisions on?

1. rules

2. applications?

The Minister, the administering department, or an independent agency?

Concerning the rules, it must be the Treaty Partner, so it must therefore be a Minister.
In all cases the decision is made by the responsible Minister, but he can delegate minor decision to the relevant department although he remains responsible and accountable. However where the effect is potentially significant or the cumulative effect is potentially significant then these decisions would be made by the Minister responsible.

Question 29.  Should rights of appeal to these decisions (other than judicial review) be provided? If so, what should they be?

Generally we support judicial review. However, we also want to have a system that allows us to contest the substance of decisions related to whether a new activity causes undue adverse effects on our Fisheries Settlement rights. 
Question 30.  Do you have a preferred administering agency, and why?

We consider that because of the potential for conflict of interest (perceived or real) that both the Department of Conservation and the Ministry of Fisheries should be ruled out. 
We do not have a preference for the remaining options but in all cases there will be a need to bring in specialist capability to deal with the applications. We do not accept that an existing agency will already have the resources to do this job. 
Question 31.  Do you consider the regime should be in separate legislation or should be incorporated in existing legislation?

While it is not a strong preference, stand alone legislation would seem appropriate. 
� See the Muriwhenua and Ngaitahu Waitangi Tribunal reports. 
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